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PANDEMIC
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Requiring masks at the polls might implicate a clash
between two vital rights: the constitutional right to vote and the
right to protect one’s health. Yet the debate during the 2020
election over requirements to wear a mask at the polls obscured
one key fact: a majority of Americans supported a mask
mandate for voting. That is the new insight we provide in this
Essay: when surveyed, Americans strongly supported safety
measures for in-person voting, and that support was high
regardless of partisanship. One implication of our results is
that by making some widely supported safety modifications,
state election officials likely can increase, in a non-polarizing
fashion, voters’ feelings of safety when going to their polling
place, especially during a global health emergency.
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I. INTRODUCTION
The 2020 election presented extreme challenges for
administering the voting process during the COVID-19 pandemic.
Election officials had to deal with a huge increase in mail-in voting
while also managing major changes to in-person voting. States
scrambled to find polling locations large enough to accommodate
social distancing and to recruit thousands of new poll workers who
were in lower-risk categories for complications of the disease.1 And
election officials had to figure out how to administer in-person
voting safely during a time when many Americans were resistant to
safety measures, such as wearing a mask.2
Americans are polarized with respect to their views and actions
surrounding COVID-19.3 That polarization creates major
challenges for policymakers as they attempt to craft plans and
garner compliance to minimize the virus’s spread. Nowhere,
perhaps, were these challenges felt more acutely than when it came
to the administration of the 2020 election—a major event that
entailed millions of people congregating at polling places to cast
their ballots. The initial onset of the virus in the United States
1 See Tarini Parti, Brian Whitton & John West, Pandemic Spurs Election 2020 Polling Site
Changes, WALL ST. J. (Oct. 29, 2020, 8:47 AM), https://www.wsj.com/articles/pandemic-spurselection-2020-polling-site-changes-11603972068 (“States and counties across the country
have been grappling with accommodating in-person voting during a pandemic.”); Alicia
Adamczyk, There Is a ‘Big Need’ for Volunteer Poll Workers to Help the Election Run Smoothly
This Year. Here’s How to Get Involved, CNBC (Sept. 25, 2020, 1:53 PM),
https://www.cnbc.com/2020/09/25/theres-a-big-need-for-volunteer-poll-workers-this-year
.html (discussing the need for young, healthy poll workers); Michael Barthel & Galen
Stocking, Older People Account for Large Shares of Poll Workers and Voters in U.S. General
Elections, PEW RES. CTR. (Apr. 6, 2020), https://www.pewresearch.org/fact-tank/2020/04/06/
older-people-account-for-large-shares-of-poll-workers-and-voters-in-u-s-general-elections/
(discussing the age demographics of poll workers).
2 See Edward D. Vargas & Gabriel R. Sanchez, American Individualism Is an Obstacle to
Wider Mask Wearing in the US, BROOKINGS (Aug. 31, 2020), https://www.brookings.edu/blog/
up-front/2020/08/31/american-individualism-is-an-obstacle-to-wider-mask-wearing-in-the-us
(noting that Americans cite their “right” not to wear a mask as a primary reason for refusing
to do so).
3 See generally James Druckman, Samara Klar, Yanna Krupnikov, Matthew Levendusky
& John Barry Ryan, How Affective Polarization Shapes Americans’ Political Beliefs: A Study
of Response to the COVID-19 Pandemic, J. EXPERIMENTAL POL. SCI. (forthcoming),
https://www.ipr.northwestern.edu/documents/working-papers/2020/wp-20-30.pdf (explaining
the polarization surrounding the country’s response to the COVID-19 pandemic).
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coincided with primary season, causing sixteen states to postpone
their primary elections and others to alter election procedures.4
Many states shifted to expanded vote-by-mail.5 Scholars, public
health experts, and government agencies weighed in with
recommendations for how to conduct the election in the safest way
possible during the pandemic.6 Many states imposed mask
mandates for people while in public, but, interestingly, a
requirement to wear a mask while voting was less universal.7
The evidence suggests that in-person voting in November 2020
went quite smoothly, with only isolated reports of dust-ups due to
voters’ refusal to wear masks.8 It appears that in-person voting did

4 Nick Corasaniti & Stephanie Saul, 16 States Have Postponed Primaries During the
Pandemic. Here’s a List., N.Y. TIMES (Aug. 10, 2020), https://www.nytimes.com/article/2020campaign-primary-calendar-coronavirus.html.
5 See, e.g., Thad Kousser, Seth Hill, Mackenzie Lockhart, Jennifer L. Merolla & Mindy
Romero, How Do Americans Want Elections to Be Run During the COVID-19 Crisis?, RSCH.
& POL., Apr.–June 2021, at 1, 1 (discussing the shift to vote-by-mail during the 2020 election);
Thad Kousser, Mindy Romero, Mackenzie Lockhart, Seth Hill & Jennifer Merolla, Is There a
Partisan Divide over Voting by Mail in California’s November 2020 Election? 4 (2020)
(unpublished manuscript), https://drive.google.com/file/d/109kIi_p84fcrmpyKugy7aapemfubz
9at/view (noting bipartisan support in California for voting by mail); Thad Kousser, Mindy
Romero, Mackenzie Lockhart, Seth Hill & Jennifer Merolla, How Do Californians Want to
Cast Their Ballots During the COVID-19 Crisis? 1 (2020) (unpublished manuscript),
https://escholarship.org/content/qt9ft457vc/qt9ft457vc.pdf?t=qinq2w&v=lg (discussing the
preference of Californians for mail-in voting due to concerns about wait-time and social
distancing protocols); Mackenzie Lockhart, Seth Hill, Jennifer Merolla, Mindy Romero &
Thad Kousser, Are Voters Polarized Along Party Lines about How to Run Elections During
the COVID-19 Crisis? (Apr. 30, 2020) (unpublished manuscript), https://escholarship.org/con
tent/qt5714p8qk/qt5714p8qk.pdf?t=q9mak9&v=lg (analyzing a bipartisan preference for
voting by mail and how this preference is affected by knowledge of scientific projections of
COVID-19 outbreaks).
6 See Richard H. Pildes, William P. Hanage, Annabelle De St. Maurice & Michael Latner,
What the CDC’s Guidelines for Polling Places Are Missing, POLITICO (Aug. 20, 2020, 4:30 AM),
https://www.politico.com/news/magazine/2020/08/20/cdc-guidelines-polling-places-missing398583 (discussing the CDC’s guidelines for in-person voting); Polling Locations and Voters:
Interim Guidance to Prevent Spread of Coronavirus Disease 2019 (COVID-19), CTRS. FOR
DISEASE CONTROL & PREVENTION, https://www.cdc.gov/coronavirus/2019-ncov/community/
election-polling-locations.html (last updated Apr. 20, 2021) (providing COVID-19
recommendations for election officials, poll workers, and voters).
7 See infra Part III.
8 See, e.g., Brooke Baitinger & Eileen Kelley, Four Broward Voters Refused to Wear Masks
but Were Allowed to Vote Anyway, S. FLA. SUN SENTINEL (Oct. 19, 2020, 8:08 PM),
https://www.sun-sentinel.com/news/politics/elections/fl-ne-police-called-on-maskless-voters-
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not cause significant spread of the virus, though there is anecdotal
evidence that some poll workers became infected.9 Still, the issue of
whether to require a mask at the polls was the subject of debate and
litigation, in part to ensure that in-person voting during the general
election did not cause further spread.
Requiring masks at the polls might implicate a clash between
two vital rights: the constitutional right to vote and the right to
protect one’s health. If a state requires voters to wear a mask and
the voter refuses, can the state turn the voter away? Must the state
provide an alternative method to cast a ballot, such as curbside
voting or voting in an isolated area? State and local election officials
grappled with these issues as they crafted their election procedures.
Yet the debate in 2020 over requirements to wear a mask at the
polls obscured one key fact: Americans overwhelmingly supported a
mask mandate for voting.
That is the new insight we provide in this Essay: when surveyed,
Americans strongly supported crucial safety measures for in-person
voting, and that support was high regardless of partisanship. While
we examined views on vote-by-mail as of late summer 2020, we were
particularly interested in which safety modifications (if any)
Americans supported when it came to in-person voting. This inquiry
was important for a few reasons.
First, our data told us that a substantial proportion of citizens
still planned to vote in person—for a variety of reasons—even as
states modified their rules to increase access to mail-in voting. In
addition, although many states expanded their absentee balloting
rules, five states (Indiana, Louisiana, Mississippi, Tennessee, and
Texas) still required an excuse to vote by mail,10 with general
coral-ridge-20201019-acudv726fjcmjnnloejexdvpaq-story.html (noting that police were called
after voters refused to wear a mask).
9 See Eric Feltham & Nicholas A. Christakis, Voting in the 2020 Primaries Didn’t Worsen
the COVID-19 Pandemic, FIVETHIRTYEIGHT (Oct. 15, 2020, 7:00 AM), https://fivethirtyeight.
com/features/voting-in-primaries-didnt-worsen-the-covid-19-pandemic (finding that inperson voting during primaries worsen the spread of COVID-19); Kira Lerner & Indrani
Basu, Scores of US Poll Workers Tested Positive for Covid Over Election Period, GUARDIAN
(Dec. 7, 2020, 12:03 PM), https://www.theguardian.com/us-news/2020/dec/07/pandemic-covidcoronavirus-election-poll-workers (“[S]everal dozen poll workers and election officials across
the country have tested positive for COVID-19 . . . .”).
10 See Nathaniel Rakich & Jasmine Mithani, What Absentee Voting Looked Like in All 50
States, FIVETHIRTYEIGHT (Feb. 9, 2021), https://fivethirtyeight.com/features/what-absentee-
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concerns about COVID-19 not constituting a valid excuse. Many
voters in these states were therefore required to vote in person. The
actual voting patterns in November 2020 showed that millions of
people did, in fact, vote in person, so the safety measures the states
employed were crucial.11 Second, citizens had clear preferences
about the modifications they sought to make them feel comfortable
at polling places. Though difficult to measure, it is possible that
some people voted in person only because of the safety measures in
place. Third, states varied on the safety measures they implemented
for in-person voting, but our data suggest that Americans overall
would have supported even more stringent safety protocols than
some states provided. This information should inform policymakers
moving forward.
Importantly, Americans’ views of voter safety during a pandemic
did not fall neatly along partisan lines. While we observed
significant partisan polarization over whether to allow expanded
vote-by-mail (with concerns over “fraud” cited most commonly as the
reason for opposition), there was only modest polarization when it
came to views about in-person safety modifications. A large
percentage of our survey respondents approved multiple safety
modifications, and this held even for polarized issues such as mask
requirements at the polls, which over three-quarters of our national
survey respondents supported.
Yet our review of state laws and regulations surrounding the
2020 general election, at least in the five states that did not allow
voters to cast absentee/mail-in ballots12 based solely on COVID-19
concerns, showed that states were not uniform in the safety
measures they employed at the polls during in-person early voting
and on Election Day. One implication of our results: by making some
widely supported safety modifications, state election officials can
voting-looked-like-in-all-50-states/ (identifying “the five states that clung to the requirement
that voters provide a non-pandemic-related excuse in order to vote by mail”).
11 See
The Voting Experience in 2020, PEW RSCH. CTR. (Nov. 20, 2020),
https://www.pewresearch.org/politics/2020/11/20/the-voting-experience-in-2020/ (noting that
54% of voters cast a ballot in person).
12 States often use the terms “absentee” and “vote-by-mail” interchangeably. See Marshall
Cohen, ‘It’s the Same Thing’: Experts Baffled by Trump’s Misleading Distinction Between
‘Absentee’ and ‘Mail-in’ Ballots, CNN (Sept. 25, 2020, 10:47 PM), https://www.cnn.com/2020/
07/10/politics/fact-check-trump-absentee-versus-mail-ballots/index.html (explaining that the
voting methods are similar but are executed differently in practice).
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likely increase, in a non-polarizing fashion, voters’ feelings of safety
when going to the polling place. That action, in turn, could boost
turnout and ultimately augment the perceived legitimacy of
elections moving forward.13
This Essay proceeds in four Parts. Following this introduction as
Part I, Part II presents our survey data, showing that, although
support for expanded mail-in voting is highly polarized, views on
safety measures at polling places are not. Most poignantly,
Americans of all political persuasions supported a mask mandate,
social distancing, and sanitizing of voting equipment, even if those
measures would increase wait times. Part III considers the safety
measures that states actually employed at the polls in November
2020, focusing in particular on the five states that did not allow
general COVID-19 concerns to qualify as an excuse for absentee
voting. Part IV looks at the litigation over mask mandates in the
lead up to the November 2020 election, finding that courts generally
deferred to states’ rules regarding whether they required a mask.
Part V offers forward-looking recommendations based on this data,
suggesting that states should impose even stronger public health
safety measures without fear of major partisan backlash.
Most observers agree that the 2020 election was a triumph in
terms of smooth election administration.14 States avoided major
issues with in-person voting. One reason may be that Americans
generally supported the safety measures that most states put in
place to help voters feel comfortable when casting their ballots.

13 Cf. James A. Gardner, Democratic Legitimacy Under Conditions of Severely Depressed
CHI.
L.
REV.
ONLINE
(June
26,
2020),
Voter
Turnout,
UNIV.
https://lawreviewblog.uchicago.edu/2020/06/26/pandemic-gardner/
(discussing
the
relationship between low turnout in U.S. elections and perceptions of electoral legitimacy).
14 See, e.g., Christina A. Cassidy, Anthony Izaguirre & Julie Carr Smyth, States Cite
Smooth Election, Despite Trump’s Baseless Claims, ASSOCIATED PRESS, Nov. 11, 2020,
https://apnews.com/article/election-2020-donald-trump-virus-outbreak-general-electionselections-4060823b211ce91959b26f46efb73636 (“The 2020 election unfolded smoothly across
the country and without any widespread irregularities . . . .”); A Great Election, Against All
Odds, N.Y. TIMES (Nov. 22, 2020), https://www.nytimes.com/2020/11/22/opinion/2020election-success.html (“The 2020 election was . . . a resounding success.”).
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II. STUDYING AMERICAN PREFERENCES REGARDING ELECTION
PROCEDURES
This Part details our survey data. The main takeaway is that
Americans are polarized over vote-by-mail but generally are
supportive of in-person safety measures, and that support crosses
party lines.
To study attitudes towards voting and elections, we contracted
with Dynata15 to recruit a national sample (N=1471) of U.S. voting
age adults to take part in a survey during August 2020. Dynata
balanced respondents for this study by age, gender, ethnicity, and
census region. Dynata contacted potential participants with
notifications by email, and, once within Dynata’s system, the
company matched participants to a survey using multiple points of
randomization.
Our primary variables of interest come from questions focusing
on voting, elections, and desired modifications to the procedures for
the fall 2020 general election.16 For voting comfortability, we asked
respondents to rate how comfortable they were with going to a
polling place at the current point in time. We also asked, “If new
cases of coronavirus are still being reported, how comfortable do you
expect you will be going to a polling place to vote this November?”
For modifications, we asked respondents to choose who they
preferred to be responsible for handling any changes to election
procedures from a list including President Trump, the U.S.
Congress, public health officials, and the states.17 Next, we asked
respondents about their preferred voting method: in person, by mail,
or not intending to vote. Among those expressing a preference for
in-person voting, we asked them why they did not prefer mail-in
voting (opposition to mail-in voting). Potential responses included
concern over fraud, counting accuracy, a lack of trust in the mail-in

15 Dynata was previously known as Survey Sampling International (SSI). For more
information, see DYNATA, https://www.dynata.com/ (last visited May 24, 2021).
16 To see the wording of our survey questions in full, see infra Appendix.
17 The U.S. Constitution prescribes that the states shall have the responsibility in the first
instance, while Congress can “make or alter” those regulations. U.S. CONST. art. I, § 4.
Regardless of actual legal authority, we were interested in what Americans preferred. We
embedded two source cue experiments within the context of this survey to further examine
the issue. They had very modest effects, so we present the pooled results here.
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system, a civic duty to vote in person, concern over signature
matches, or other. Among those expressing a preference for mail-in
voting, we asked whether they preferred sending through the postal
service or dropping off at a specified location (mail-in method
preferred). We also asked if respondents preferred that all voters
were automatically sent a mail-in ballot (auto-send). Finally, we
were particularly interested in the in-person modifications
preferred. The question asked, “For in-person voting, which of the
following guidelines at the polling stations do you support, if any,
knowing that any of them might increase lines or wait times at the
polls?” Voters could select six-feet social distancing, face masks,
sanitization of supplies after each use, phone check-in, and/or
appointment-based voting.
Our survey results broke down into three key areas. First, we
examined overall opinions on voting, including respondents’
preferred voting method and their level of comfort with voting in
person. Second, we examined opinions on mail-in voting, including
how states should distribute ballots and, among opponents of mailin voting, their reasons for opposition. Third, we examined opinions
on in-person voting, finding some of our most interesting results.
Unlike the other areas, which sparked political division, there was
broad consensus regarding the modifications that voters agreed
election officials should make to polling places during the COVID-19
pandemic.
A. OVERALL OPINIONS ON VOTING

Our analysis of overall opinions on voting looked at three key
factors: (1) whether respondents expressed comfort with going to a
polling place in November 2020, (2) whether they preferred to cast
their ballots by mail or in person, and (3) who should have the
responsibility for making adjustments to election procedures if the
need arose. The responses showed prominent divisions among the
public. For example, Figure 1 shows that while a large number
(about 55%) of our sample said that they were somewhat or very
comfortable with in-person voting, there was a sizable minority of
respondents (about 45%) that were uncomfortable. It is possible that
those with concerns about in-person voting felt that they faced a
difficult choice (as they saw it) between safeguarding their health
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and exercising their right to vote, particularly if their states did not
allow those with general concerns about COVID-19 to vote by mail.
The same opinion split played out when we asked Americans
whether they planned to vote in person or by mail. As shown in
Figure 2, nearly 50% chose the vote-by-mail option, which lines up
closely, although not precisely, with the percentage of citizens that
expressed concern about going to a polling place.
Overall, our survey results demonstrated clear divisions, with
about half of the electorate planning to vote in person and
expressing that they were “comfortable” with going to a polling
place, and another substantial portion stating that they were
“uncomfortable” with in-person voting and were planning to vote by
mail.

26.17

29.03
25.56
19.24

0

10

20

30
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40 50 60 70

80

90 100

Figure 1. Only Some of the Electorate was Comfortable with
In-Person Voting in Fall 2020.
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Figure 2. Americans Split on Plans to Vote in Person or by Mail.18
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In-person

Mail

Will not vote

B. OPINIONS ON MAIL-IN VOTING

The COVID-19 pandemic caused many states to expand mail-in
voting.19 Even before 2020, thirty-four states allowed any voter to
cast an absentee ballot even without a specific excuse.20 Some states
automatically mailed voters either an absentee ballot or at least an

18 We note that although only 6.662% of our respondents said that they would not vote last
fall, that number is surely too low given historical turnout, suggesting that some respondents
said they would vote even though they likely did not. But see Drew DeSilver, Turnout Soared
in 2020 as Nearly Two-Thirds of Eligible U.S. Voters Cast Ballots for President, PEW RSCH.
CTR. (Jan. 28, 2021), https://www.pewresearch.org/fact-tank/2021/01/28/turnout-soared-in2020-as-nearly-two-thirds-of-eligible-u-s-voters-cast-ballots-for-president/
(“Nationwide,
presidential election turnout was about 7 percentage points higher than in 2016 . . . .”).
19 See Drew DeSilver, Mail-in Voting Became Much More Common in 2020 Primaries as
COVID-19 Spread, PEW RSCH. CTR. (Oct. 13, 2020), https://www.pewresearch.org/facttank/2020/10/13/mail-in-voting-became-much-more-common-in-2020-primaries-as-covid-19spread/ (discussing how states encouraged their citizens to vote by mail).
20 See Voting Outside the Polling Place: Absentee, All-Mail and Other Voting at Home
CONF.
STATE
LEGISLATURES
(Sept.
24,
2020),
Options,
NAT’L
https://www.ncsl.org/research/elections-and-campaigns/absentee-and-early-voting.aspx (“In
two-thirds of the states, any qualified voter may vote absentee without offering an
excuse . . . .”).
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absentee ballot request form, and, before 2020, four states
(Colorado, Oregon, Utah, and Washington) conducted their
elections almost entirely by mail.21
The pandemic increased the need for expanded vote by mail,22
but that expansion was not without controversy. President Trump
suggested, without any evidence, that mail-in ballots are ripe for
fraud and even went so far as to propose that his supporters “send
[the ballot] in early, and then go and vote.”23 “Mail ballots, they
cheat,” he commented.24 Given the impact of partisan source cues
on public opinion,25 it is possible that Trump’s comments affected
attitudes towards mail-in voting. To follow up on this idea, we asked
a series of questions to learn how Americans perceived mail-in
voting. We found considerable divisions.
Focusing first on those voters who expressed a preference for
mail-in voting, we found that about 54% wanted to make the process
easier for voters by having states automatically send ballots to all
voters. About 46%, however, preferred that states distribute ballots
only upon request.26 On the other hand, there was a bit more
consensus on voters’ preferences for how to return their ballots.
About two-thirds of our respondents indicated that they preferred
to return their completed ballot by mail, as opposed to leaving it at
a specified drop off location, such as a county clerk’s office.27 We did
not ask a question that would enable us to gauge the reasons behind
this preference, but one possibility is that citizens are attracted to
the ease of mailing in their ballot, either because of preference or
21 See id. (explaining that Hawaii––along with these four states––currently conducts
elections almost entirely by mail, but the state did not implement this practice until 2020).
22 See DeSilver, supra note 19 (elaborating on the heightened need for mail-in voting due
to COVID-19’s proximity to primary season).
23 Brian Naylor, Trump Urges Supporters to Go to Polls Even After Voting by Mail, NPR
(Sept. 3, 2020, 10:25 AM), https://www.npr.org/2020/09/03/909138371/trump-urgessupporters-in-n-c-to-illegally-vote-twice.
24 Stephanie Saul & Reid J. Epstein, Trump Is Pushing a False Argument on Vote-by-Mail
TIMES
(Sept.
28,
2020),
Fraud.
Here
Are
the
Facts.,
N.Y.
https://www.nytimes.com/article/mail-in-voting-explained.html.
25 See, e.g., Kevin Arceneaux & Robin Kolodny, Educating the Least Informed: Group
Endorsements in a Grassroots Campaign, 53 AM. J. POL. SCI. 755, 755 (2009) (finding that
Republicans viewed the endorsement of a Democratic candidate by a well-known liberal
interest group in Pennsylvania as a negative voting cue).
26 See infra Figure 3.
27 See infra Figure 4.
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necessity (e.g., limited transportation options may make it difficult
to go to a clerk’s office or other drop box location). Additionally, drop
boxes became a political issue as the campaign season continued,
although that occurred mostly after our survey, so these numbers
might have been different later in the election season.28 But either
way, our results indicate the importance of ensuring timely and
accurate postal service delivery of mail-in ballots given the fact that
many Americans planned to vote this way. Thus, the politicization
of the postal service in summer 2020 and into the fall campaign
season was particularly concerning given the number of voters who
planned to use the postal system—both to receive their ballots and
to return them to election officials.29
We suspected that partisan polarization over perceived “fraud”
may have created some division between proponents of mail-in
versus in-person voting. This is exactly what we found.30 Among
those who planned to vote in person, we asked a follow-up question
to gauge their reasoning for this choice. Some respondents
expressed a concern about their ballot being counted. For example,
about 24% cited concerns about “accuracy” in counting, while just
over 1% cited a concern about a “signature match” leading to an
invalidation of their vote. However, a clear plurality (44%) indicated
that concern over fraud was their reason for preferring in-person
voting. We do not suspect that most respondents were indicating
that their own vote would be “fraudulent,” of course. Rather, it
seems that opponents of vote-by-mail believed that the enterprise is
rife with voter fraud, so much so that they were willing to vote in
person even if a mail-in option were available to them. On the whole,
our results on mail-in versus in-person voting again suggest strong
divisions of opinion and even different perceptions of the legitimacy
of the election based on the voting options available. Moreover,
partisan polarization over voting methods was stark. For example,
28 See Glenn Thrush & Nick Corasaniti, The Fight Over Absentee Ballots Intensifies Around
Drop Boxes, N.Y TIMES (Oct. 28, 2020), https://www.nytimes.com/2020/10/13/us/politics/calif
ornia-drop-boxes-voting-gop.html (“Republicans are intensifying efforts to eliminate the use
of drop boxes to collect absentee ballots, or using them in ways that undermine confidence in
their security.”).
29 See Leila Fadel & Gerry Connolly, The Politicization of the Postal Service, NPR (Aug. 15,
2020, 5:40 PM), https://www.npr.org/2020/08/15/902894304/the-politicization-of-the-postalservice (interviewing a Democratic Representative about politicization of the postal service).
30 See infra Figure 5.

Published by Digital Commons @ University of Georgia School of Law, 2021

13

Georgia Law Review, Vol. 55, No. 4 [2021], Art. 5

1598

GEORGIA LAW REVIEW

[Vol. 55:1585

77% of self-identified strong Democrats preferred election officials
to send mail-in ballots to all voters but only 36% of self-identified
strong Republicans shared this preference. Even among the
subsample that intended to vote in person, 23% of strong Democrats
mentioned fraud concerns as the reason, while the comparable
figure for strong Republicans was 57%.
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Figure 4. Preference on Returning Mail-in Ballots.
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Figure 5. Perceived Risk of Fraud Drives Opposition to Mail-in
Ballots.
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C. OPINIONS ON THE SAFETY MEASURES NECESSARY FOR
IN-PERSON VOTING DURING A PANDEMIC

As the fall campaign season continued, many voting advocates
and politicians subtly shifted their messaging: if you can vote in
person in November, use that option.31 Former First Lady Michelle
Obama made this plea during the Democratic National
Convention.32 Dr. Anthony Fauci also said that in-person voting was
possible if voters wore masks and polling places engaged in social
distancing practices.33

31 See David Welna, New Research Suggests in-Person Voting May Be Less Risky Than
Previously Thought, NPR (Aug. 21, 2020, 4:15 PM), https://www.npr.org/2020/08/21/9047397
76/new-research-suggests-in-person-voting-may-be-less-risky-than-previously-thought
(“Amid widespread alarm about the ability of the embattled U.S. Postal Service to deliver
mailed election ballots on time, pandemic-wary voters are now being told that in-person
voting this fall may not be as risky as initially thought.”).
32 Id.
33 Connor Perrett, Fauci Says ‘There’s No Reason’ In-Person Voting Shouldn’t Be Safe With
Masks and Proper Social Distancing, BUS. INSIDER (Aug. 15, 2020, 12:40 PM),
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Our survey respondents agreed, and, importantly, that
consensus crossed party lines. Even though many people preferred
to vote by mail, a sizable chunk of our sample (about 43%) planned
to vote in-person.34 Yet nearly half of our sample (about 45%) also
indicated that they were “uncomfortable” with voting in-person.35
Policymakers should understand whether specific safety
modifications to in-person voting could improve voter comfort,
which might help to increase voter turnout. The need to ensure
voters feel protected while voting is most acute in states that require
an excuse to cast an absentee ballot, as many voters in those states
do not even have the option of voting by mail. For these citizens,
safety modifications may be critical—the difference between
choosing whether or not to vote. Indeed, a Washington Post–
University of Maryland survey from around the same time as our
survey found that 46% of voters said they were uncomfortable going
to a polling place in November 2020 because of coronavirus
concerns.36
We asked our respondents to indicate if they would support five
potential safety modifications to in-person voting—even if they
might create longer lines and increase wait times: (1) enforce sixfeet social distancing, (2) require face masks, (3) sanitize supplies
after each use, (4) provide phone check-in, and/or (5) offer
appointment-based voting. To be clear, these are not the only
potential safety modifications that states might adopt, but they are
important and commonly discussed ideas. Further, we did not ask
respondents to wade into constitutional questions or public health
recommendations surrounding these modifications. Our aim here
was simply to assess which safety measures voters supported if they
chose to, or were required to, cast a ballot in person.
There was a remarkable consensus among Americans regarding
their desire for safety modifications at the polls.37 For example, we
https://www.businessinsider.com/fauci-says-in-person-election-with-distancing-masks-issafe-2020-8.
34 See supra Figure 2.
35 See supra Figure 1.
36 Amy Gardner, Emily Guskin & Scott Clement, Most Americans Want to Vote Before
Election Day, a Significant Shift From Previous Years, Poll Finds, WASH. POST (Sept. 10,
2020, 10:00 AM), https://www.washingtonpost.com/politics/poll-americans-plan-earlyvote/2020/09/10/4f782536-f037-11ea-bc45-e5d48ab44b9f_story.html.
37 See infra Figure 6.
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found that 74% of respondents supported a six-foot social distancing
plan and 65% wanted voting machines to be sanitized after each
use, even if that meant longer wait times. Even more notably, on
the controversial issue of masks at the polls, we found that 79% of
respondents supported mask requirements. The patterns of
consensus contrasted markedly with the polarization we observed
surrounding vote-by-mail.38 Further, respondents widely agreed on
the polling place modifications that voters did not want. More than
70% of our sample opposed polling place check-in by phone or
appointment voting. One way to interpret these results: many
Americans believed that by taking adequate precautions inside
polling places (e.g., masks, social distancing, and sanitization),
there was little need to take precautions such as phone check-in that
would occur before a voter enters the polling site.
Our results showed an electorate that wanted states to
undertake multiple safety modifications. Fewer than 1% of our
respondents preferred none of the polling site modifications we
proposed. Over 50% of our sample, on the other hand, preferred at
least three safety modifications, with masks, social distancing, and
sanitization being the most popular. Finally, about 17% of voters
supported all five safety modifications.

38

See supra Section II.B.
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Figure 6. Support for Polling Site Safety Modifications.
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The consensus we observed may be surprising given the fact that
attitudes and behavior concerning the virus have been polarized by
party affiliation.39 Yet we saw limited evidence of partisan
polarization on polling site safety modifications. Large majorities of
Democrats and Republicans approved certain safety practices. For
example, nearly four in five members of both parties supported the
idea of a mask requirement.
Our survey results, overall, suggest a number of important
conclusions. First, Americans are polarized over some aspects of
39 See Hunt Allcott, Levi Boxell, Jacob C. Conway, Matthew Gentzkow, Michael Thaler &
David Y. Yang, Polarization and Public Health: Partisan Differences in Social Distancing
During the Coronavirus Pandemic 3–4 (Nat’l Bureau of Econ. Rsch., Working Paper No.
26946, 2020), https://www.nber.org/papers/w26946.pdf (discussing studies showing that
“partisanship is a primary driver of attitudes about the pandemic and self-reported behaviors
in surveys” and that “affective polarization colors people’s evaluations of the U.S. government
response to the pandemic”); Republicans, Democrats Move Even Further Apart in Coronavirus
Concerns, PEW RSCH. CTR. (June 25, 2020), https://www.pewresearch.org/politics/2020/06/25/
republicans-democrats-move-even-further-apart-in-coronavirus-concerns/ (“Republicans and
Democrats increasingly view the disease in starkly different ways . . . .”).
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election procedures. While an equal number of respondents
expressed a preference for voting by mail versus voting in-person,
these preferences were correlated with partisanship, with many
more Democrats preferring the former.40 Further, proponents of inperson voting, including a large number of Republicans, tended to
raise concerns about voter fraud.41 Conversely, many proponents of
mail-in voting, including a large number of Democrats, wanted to
make the practice easier through the automatic distribution of
ballots.42
Yet there was a hidden consensus about how to administer inperson voting in the midst of the pandemic. Large proportions of our
respondents expressed support for multiple safety modifications,
including masks, social distancing, and sanitization. Even more
interestingly, partisan identity had, at best, a modest effect on
support for modifications. Rather, the strongest proponents of
safety measures were citizens who were most concerned about
activities that might expose them to the virus. To gauge this factor,
we asked respondents about how comfortable they felt doing basic
activities in public, such as going to grocery stores or eating in
restaurants. We found that Americans who were most
uncomfortable with public activities were much more likely to
support safety modifications to polling places, regardless of their
partisan identification. One takeaway for election officials is that
adopting some basic safety modifications might help put many
voters at ease without risking major partisan backlash.

III. SAFETY MEASURES AT THE POLLS IN NOVEMBER 2020
States and localities differed in their approach to mask mandates
and other safety measures at the polls in November 2020. The
Stanford–MIT Healthy Elections Project conducted a fifty-state
survey of mask requirements and found that “states vary widely in
their requirements regarding masks, in general, and masks in
polling places, in particular.”43 Although many states “strongly
See supra Section II.B.
See supra Figure 5.
42 See supra Figure 3.
43 ANN BANCHOFF, LANE CORRIGAN, EVIE FREEMAN, MIKAELA PYATT, BROOKE BUMPERS,
CRAIG SMITH, TOM BEIMERS, KATHLEEN PETERSON, CHRISTOPHER SCHOTT, OLIVIA
40
41
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encouraged” voters to wear masks, the scope of the requirement
differed.44 Indeed, “Relatively few states or localities require[d]
voters to wear a mask.”45
Several states offered alternative ways to vote, such as curbside
voting or separate polling areas, for individuals who refused to wear
a mask.46 States also provided guidance to poll workers on how to
deal with voters without masks.47 Importantly, as far as we are
aware, no states turned voters away from the polls for not having a
mask, although some state laws suggested that voters could be
subject to sanctions for failing to comply with the state’s public
mask mandate.48
As mentioned earlier, five states—Indiana, Louisiana,
Mississippi, Tennessee, and Texas—required an excuse beyond
COVID-19 concerns to vote absentee.49 In those states, voters with
concerns about the coronavirus who did not otherwise qualify to vote
absentee were forced to vote in person. Thus, the in-person safety

MOLODANOF, STEPHANIE BIGGS, SHEREE KANNER, HELEN TRILLING, JAMES DEAL, MAHMUD
BRIFKANI & BOYD JACKSON, MASK RULES FOR IN-PERSON VOTING 11 (2020),
https://healthyelections.org/sites/default/files/2020-10/Mask_Rules.pdf.
44 See generally id. (showing that Arkansas, Delaware, Georgia, Maine, Michigan,
Mississippi, Missouri, Tennessee, Texas, and Wisconsin strongly encouraged mask use).
45 Id. at 1.
46 Id. at 5.
47 Id. at 5-6.
48 See, e.g., id. at 6 (“For voters [in Minnesota] who decline a mask or the alternative
options, poll workers are directed to still give them a ballot. They will still be allowed to vote,
but potentially subject to a $100 fine for violating the state mask mandate.”).
49 See Quinn Scanlan, Here’s How States Have Changed the Rules Around Voting Amid the
Coronavirus Pandemic, ABC NEWS (Sept. 22, 2020, 6:57 PM), https://abcnews.go.com/Politics/
states-changed-rules-voting-amid-coronavirus-pandemic/story?id=72309089 (explaining that
these five states are the only ones “that still require a reason beyond the coronavirus to vote
absentee”). Election officials still expected these states to have more absentee balloting than
in prior years under the state’s current absentee balloting rules. All five states allowed
anyone over a certain age (sixty in Tennessee and sixty-five in the others) to cast an absentee
ballot, and presumably more of these voters requested absentee ballots during the pandemic.
See JASON HARROW, YAEL BROMBERG, JOSHUA DOUGLAS, MICHAEL DONOFRIO & TYE RUSH,
AGE DISCRIMINATION IN VOTING AT HOME 1, 9 (2020), https://andrewgoodman.org/wpcontent/uploads/2020/06/Age-Discrimination-In-Voting-At-Home-Report_Final.pdf (stating
the absentee age requirements for each state and noting that “[r]equests for vote-at-home
ballots are expected to surge in 2020”). More voters than usual also likely skirted the technical
rules for citing a health concern to vote absentee. Cf. id. at 13 (“[Y]ounger voters across age
cohorts would like to vote at home. They do so in high numbers where they can.”).
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measures in these states were arguably even more important to
ensure voter confidence and safety.
Before Election Day, these five states’ COVID-specific guidance
varied somewhat on the safety measures they planned to employ at
the polls, particularly with respect to whether poll workers must
wear face masks.50 Some of these states had not offered specific
guidance as of mid-September 2020, which could have added to
voter uncertainty and confusion.
Indiana planned to provide face masks, gloves, hand sanitizers,
and face shields to all poll workers, but it was not clear whether poll
workers were required to use these items.51 Like many other states,
Indiana had a mask mandate for people in public, but the mandate
did not specify how it applied to voting.52 The state issued “COVID19 Guidance for Elections Personnel,” but that document merely
contained material from the Centers for Disease Control (CDC) and
other governmental agencies on general safety rules.53 The Indiana
Elections Commission indicated in a phone call in mid-September
that there would not be a mask requirement for in-person voting
and that counties would receive information shortly on instructing
election workers.54
The Louisiana guidelines provided that “[i]n-person voters will
be strongly encouraged to wear protective face coverings, but they
will not be turned away from the polls for failure to wear them.”55

50 For an analysis of these states’ COVID-19 regulations, see BANCHOFF ET AL., supra note
43, at 23, 25–26, 29, 45.
51 See Selina Guevara, Indiana Voters Urged to Act Early, WSBT 22 (Aug. 27, 2020),
https://wsbt.com/news/local/indiana-sees-huge-spike-in-absentee-ballot-applications (noting
that “[p]oll workers for both early voting and election day will be given N-95 masks, gloves,
hand sanitizers, and face shields,” but failing to mention if these measures were required).
52 See Mask Mandate to Continue Through Oct. 17 but Indiana Drops Other Restrictions,
WISHTV.COM (Sept. 25, 2020, 6:06 PM), https://www.wishtv.com/news/indiananews/indiana-mask-mandate-to-continue-but-state-to-end-limits-on-gatherings/ (noting that
a mask mandate existed but failing to address whether a mask was required in order to vote).
53 See generally IND. ELECTION DIV., COVID-19 GUIDANCE FOR ELECTIONS PERSONNEL
(2020),
https://www.in.gov/sos/elections/files/COVID-19-Election-GUIDANCE-ONLY.pdf
(compiling various measures encouraged by the CDC).
54 Phone Conversation Between Dimitri DeChurch-Silva and Matthew Kochevar (Sept. 11,
2020) (notes from call on file with authors).
55 R. Kyle Ardoin, La. Sec’y State, Emergency Election Plan for the November 3, 2020 and
December 5, 2020 Elections in the State of Louisiana 6 (Aug. 17, 2020) (on file with authors).
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Every polling place offered disposable masks for voters to use.56 The
state directed poll workers to wear masks and adhere to CDC social
distancing guidelines.57 Each polling place had disinfectant wipes
for voting machines and pens.58
Mississippi issued a one-page summary titled “COVID-19 Safety
at the Polls” that addressed the main safety features that should be
available at in-person voting locations on Election Day.59 That
document provided, “Voters are not required to wear a mask, and
voters can not be turned away or denied the right to vote if not
wearing a mask.”60 The state’s “COVID-19 Elections FAQs” further
noted that “[p]oll managers will be equipped with masks, gloves,
and face shields, while hand sanitizer and single-use pens and/or
styluses will be available for all voters.”61 Mississippi also
encouraged curbside voting for those “exhibiting signs of COVID19.”62
Tennessee published a lengthy document, complete with an
addendum that included details from voting machine vendors, for
its August 6, 2020 primary election, and the Secretary of State’s
office indicated via phone that the same guidance applied to the
November 3, 2020 election.63 That document provides, for example,
that “[p]oll officials will be required at a minimum to wear masks”
and “[s]ignage will be designed to encourage all voters to wear
masks.”64 Although Tennessee encouraged voters to wear masks,
Id.
Id.
58 Id. at 22.
59 Michael
Watson, Miss. Sec’y State, COVID-19 Safety at the Polls,
https://www.sos.ms.gov/content/documents/elections/COVID%20Safety%20at%20Polls_web
updates.pdf (last visited May 25, 2021).
60 Id.
61 Michael
Watson,
Miss.
Sec’y
State,
COVID-19
Elections
FAQs
1,
https://www.sos.ms.gov/content/documents/elections/COVID%20Elections%20FAQs.pdf (last
visited May 25, 2021).
62 Id.
63 See TENN. DIV. ELECTIONS, TENNESSEE ELECTION COVID-19 CONTINGENCY PLAN 1
(2020),
https://www.courthousenews.com/wp-content/uploads/2020/05/COVID-19-Plan.pdf
(outlining a plan “for the purpose of preparing for and administering an election with the
coronavirus disease (COVID-19) still a public health issue”); Phone Conversation Between
Dimitri DeChurch-Silva and representative in Tennessee Secretary of State’s office named
Brittany (last name not provided) (Sept. 11, 2020) (notes from call on file with authors).
64 TENN. DIV. ELECTIONS, supra note 63, at 5.
56
57
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they were not required.65 The state also employed safety measures
for its voting equipment: “Voters receive single-use pens to complete
their applications for ballot and popsicle sticks, coffee stirrers,
single use gloves or other types of styli, to make their selections on
their voting systems touch free. Election officials wipe off surfaces
throughout the day with disinfectants.”66
Texas’s general mask mandate explicitly exempted voters and
poll workers: the mandate did not apply to “any person who is
voting, assisting a voter, serving as a poll watcher, or actively
administering an election, but wearing a face covering is strongly
encouraged.”67 In June 2020, Texas issued an Election Advisory that
discussed various safety measures at the polls, such as social
distancing and sanitizing recommendations.68 But the state did not
require poll workers to wear masks, merely saying in a health
directive that “[i]f available, individuals should consider wearing
non-medical grade face masks.”69 In fact, many poll workers did not
wear masks during the July 2020 primary in Texas, causing other
poll workers to leave their stations because of personal health
concerns.70
Separate from general safety considerations, voters who wear
masks may also impact a state’s administration of its photo

65 See Tyler Whetstone, Mask Requirements for Voting Is a New Political Sticking Point in
the COVID-19 Fight, KNOXVILLE NEWS SENTINEL (July 17, 2020, 4:30 PM)
https://www.knoxnews.com/story/news/politics/2020/07/17/tennessee-wont-require-maskspolling-places-fall/5458619002/ (quoting a press release from Tennessee’s governor and
secretary of state that affirmed that face coverings were encouraged but not required to vote).
66 Tre Hargett, Tenn. Sec’y State, COVID-19 – Election Information 1, https://sos-tn-govfiles.tnsosfiles.com/COVID-19%20Election%20Information.pdf (last visited May 25, 2021).
67 Exec.
Order
GA-29,
45
Tex.
Reg.
4849–50
(July
17,
2020),
https://www.sos.state.tx.us/texreg/pdf/backview/0717/0717gov.pdf.
68 See Keith Ingram, Tex. Dir. Elections, Election Advisory No. 2020-19 (June 18, 2020),
https://www.sos.state.tx.us/elections/laws/advisory2020-19.shtml (“The purpose of this
advisory is to assist election officials to prepare for and facilitate in-person voting during the
current public health crisis caused by the novel coronavirus . . . .”).
69 Ruth
R. Hughs, Tex. Sec’y State, Health Protocols for Voters 3,
https://www.sos.texas.gov/elections/forms/health-protocols-for-voters.pdf (last visited May
25, 2021).
70 See Alexa Ura, Runoff Elections Show Texas Not Quite Ready for November’s Main Event,
TEX. TRIB. (July 15, 2020, 12:00 AM), https://www.texastribune.org/2020/07/15/texasprimary-runoff-elections-november/ (“[Some poll workers] walked off the job . . . after
discovering some of their fellow poll workers wouldn’t be donning masks.”).
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identification (ID) requirement. At least thirty-four states asked
voters to show some form of identification when voting in 2020, with
six of those states employing “strict” photo ID rules.71 In those
states, a mask might prevent election officials from comparing the
picture on the ID to the voter’s face. For 2020, at least one state,
Mississippi, issued a rule directing poll workers to ask voters to step
back six feet and remove a mask if the poll worker could not verify
the voter’s identity through the mask.72 Texas indicated that a poll
worker could not deprive a voter from casting a ballot if the voter
refused to remove the mask temporarily, but the poll worker could
require the voter to cast a provisional ballot that would count only
if the voter later visited the voter registrar’s office after the
election.73 This rule would have required voters to take additional
steps after Election Day to ensure their vote would count.74 By
contrast, Tennessee poll workers could not ask a voter to remove a
mask when reviewing the voter’s identification.75
In addition to mask mandates, social distancing, and voting
equipment sanitization, we also asked our survey respondents
about phone check-in for in-person voters or appointment-based
voting.76 One reason we considered these ideas is that at least
Kentucky allowed voters to make appointments for early voting
71 See Voter Identification Requirements: Voter ID Laws, NAT’L CONF. STATE LEGISLATURES
(May 21, 2021), https://www.ncsl.org/research/elections-and-campaigns/voter-id.aspx
(showing that Georgia, Indiana, Kansas, Mississippi, Tennessee, and Wisconsin all had strict
ID requirements for voting in 2020); Grace Panetta & Yuqing Liu, In 34 States, You’ll Need
to Show ID to Vote on Election Day. See What the Law Requires in Each State, BUS. INSIDER
(Nov. 2, 2020, 8:49 AM), https://www.businessinsider.com/voter-identification-requirementsin-each-state-2020-8 (“[Thirty-four] states will require voters to show identification at the
polls in order to cast a ballot on Election Day.”).
72 See, e.g., Watson, supra note 59 (“When evaluating a voter’s photo ID, poll managers may
ask the voter to step back six (6) feet and briefly lower his/her face covering so the poll
manager can identify the voter in accordance with the Mississippi voter ID Laws and
Administrative Rules.”).
73 Ingram, supra note 68.
74 In phone calls, the county clerk’s offices in the five largest counties in Texas—Bexar,
Dallas, Harris, Tarrant, and Travis Counties—indicated that no voters were required to cast
provisional ballots in the 2020 election for refusing to lower their masks. Phone
Conversations Between Olivia Morton and County Clerks offices (Feb. 26, 2021) (notes from
calls on file with authors).
75 See TENN. DIV. ELECTIONS, supra note 63, at 33 (“If the voter is wearing a protective
mask, the poll worker does not need to ask the voter to remove the mask.”).
76 See supra Figure 6.
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during its June primary, so we thought that perhaps voters would
support this idea.77 But no states employed these measures for the
November general election—although several states allowed for
curbside voting for voters with symptoms of COVID-19.78 That
finding is perhaps unsurprising given that a majority of
respondents in our survey did not support phone check-in or
appointment-based voting, and they are not otherwise a common
feature of election administration.
In sum, state guidance on in-person voting for November 2020
was not uniform. Most states encouraged voters to wear masks,
though mask wearing was not required. Most states also employed
social distancing and sanitization practices. But some states
explicitly exempted voters from the state’s general mask mandate.
Other states, including states that did not have no-excuse absentee
voting, did not offer much guidance at all. In retrospect, the
administration of in-person voting was quite smooth. But the lack
of clear guidance may have confused or concerned voters—even
though our survey data suggests that voters overwhelmingly
supported states doing more to enhance the safety of in-person
voting.

IV. LITIGATION OVER MASK MANDATES
There were numerous lawsuits in 2020 regarding mask
mandates and other governmental actions to quell the spread of
COVID-19. As a general rule, state governments have wide leeway
to issue various orders to protect public health and safety.79 Our
focus here is specifically on the litigation involving mask mandates
for voting during the 2020 election, as that issue implicates the
77 See 31 Ky. Admin. Reg. 4:190E, Procedures for June 23, 2020 Elections, 46 Ky. Admin.
Reg. 2864, 2866 (June 2020), https://apps.legislature.ky.gov/law/kar/registers/46Ky_R_201920/12_june.pdf (“All County Clerks shall make their offices and telephone lines available for
the purpose of allowing registered voters of their respective counties to schedule
appointments to vote absentee in-person by appointment . . . .”).
78 See, e.g., Ingram, supra note 68 (“The election judge may remind the symptomatic voter
that they have the option to vote curbside . . . .”); Watson, supra note 61, at 3 (“Curbside
voting is available for those that . . . have symptoms of COVID-19.”).
79 See Jacobson v. Massachusetts, 197 U.S. 11, 25 (1905) (“According to settled principles
the police power of a State must be held to embrace, at least, such reasonable
regulations . . . as will protect the public health and the public safety.”).
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fundamental right to vote. Those cases came in two forms: plaintiffs
challenged a state’s mask requirement in some states, while
plaintiffs challenged the lack of a mask mandate in another state.
In all cases, the courts generally deferred to the states’ rules.
In the first set of cases, plaintiffs sought to overturn state rules
that required voters to wear masks at the polls. Harford, Maryland
election officials turned away a father and son from an early voting
site after they declined to wear a mask, prompting the arrest of the
father for refusing to leave and a subsequent lawsuit challenging
the rule.80 The judge found that a proposed temporary restraining
order that would require election officials to allow voting inside
without a mask “disenfranchises everyone” and would be “the
greater injury in this case.”81 Further, these voters could have cast
provisional ballots at an outside booth.82 Maryland also allowed
anyone to vote by mail.83
The result was largely the same in a federal lawsuit in
Minnesota.84 Plaintiffs argued that the mask mandate put them in
an impossible situation given that Minnesota law also forbids the
concealment of one’s identity through a “disguise.”85 The court held
that this law did not apply to a COVID-related mask requirement
and prohibited only the situation in which “someone wears a face
covering for the purpose of concealing his or her identity.”86 With
respect to polling places, the court noted that anyone who wishes
not to wear a mask could vote curbside.87 The court also rejected the
plaintiffs’ First Amendment arguments, finding that the mask
mandate did not limit inherently expressive speech and would
Emily Opilo, Judge Rejects Request From Harford County Father and Son to Vote
Without Face Masks, BALT. SUN (Oct. 30, 2020, 6:42 PM), https://www.baltimoresun.com/poli
tics/elections/bs-md-pol-lawsuit-mask-dismissed-20201030-zm2m3rmfujaanhspwkj6efaa7estory.html.
81 Id.
82 See id. (noting that the plaintiffs “were given the option of voting on provisional ballots
at an outdoor booth”).
83 See id. (“[The judge] noted the pair still could request and pick up mail-in ballots from
their local board of elections for Tuesday’s election.”).
84 See Minn. Voters All. v. Walz, 492 F. Supp. 3d 822, 825–26 (D. Minn. 2020) (describing
plaintiffs’ suit against an executive order from Minnesota’s governor that required people “to
wear face coverings in indoor public settings in order to control the spread of COVID-19”).
85 Id. at 827.
86 Id. at 834.
87 Id. at 839.
80
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satisfy the test from United States v. O’Brien because the
requirement “furthers the substantial government interest in
controlling the spread of a deadly and highly contagious disease”
and “is unrelated to the suppression of free expression and has at
most an incidental effect on First Amendment freedoms that is no
greater than necessary.”88
Poll workers also challenged requirements to wear masks while
working at the polls. Dallas County, Texas officials required poll
workers to wear masks and dismissed two poll workers who refused
to comply, despite a statewide order that exempted poll workers
from the general mask mandate.89 The plaintiffs filed a direct action
at the Texas Supreme Court to challenge this requirement, but the
court summarily dismissed the case without a written opinion,
though one justice noted his dissent.90 Similarly, a Wisconsin poll
worker, who had trouble breathing because of a medical condition,
filed suit against the governor and the city clerk after he was fired
for not wearing a mask while working the polls.91 The case was not
resolved before Election Day.92
On the flip side, some Texas voters brought suit against the state
for not imposing a mask mandate at the polls, arguing that the
increased health risks effectively violated their right to vote by
forcing them to risk infection while voting.93 Texas’s mask mandate
explicitly exempted poll workers and voters: it did not apply to “any
person who is voting, assisting a voter, serving as a poll watcher, or
actively administering an election, but wearing a face covering is

Id. at 838 (citing United States v. O’Brien, 391 U.S. 367 (1968)).
See Emergency Petition for Writ of Mandamus at 10–11, In re Biesel, No. 20-0830 (Tex.
Oct.
20,
2020),
https://electionlawblog.org/wp-content/uploads/TX-Biesel-20201020petition.pdf (describing the facts of the case and noting that the mask mandate had a clear
“exception for poll workers”).
90 See Orders on Petitions for Review at 2, In re Biesel, No. 20-0830 (Tex. Oct. 22, 2020),
https://www.txcourts.gov/media/1449951/supreme-court-of-texas-orders-10-22-2020.pdf
(denying the plaintiffs petition for a writ of mandamus and noting Justice Devine’s dissent).
91 See generally Complaint for Declaratory and Injunctive Relief, Newman v. Evers, No.
2020CV000415 (Wis. Cir. Ct. Sept. 17, 2020), https://electionlawblog.org/wpcontent/uploads/WI-Newman-20200917-complaint.pdf (describing the facts of the case).
92 Lawyers for the plaintiff did not respond to an email sent on January 29, 2021, inquiring
about the status of the case.
93 See Mi Familia Vota v. Abbott, 497 F. Supp. 3d 195, 206 (W.D. Tex. 2020) (outlining the
grounds for plaintiffs’ complaint).
88
89
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strongly encouraged.”94 The plaintiffs asserted that the failure to
require masks would have a disproportionate impact on minority
voters, thereby violating the Voting Rights Act.95 Texas required an
excuse to vote by mail, meaning that many voters had to choose
between going to the polls—at a risk to their health—and not voting
at all.96 Further, the plaintiffs noted that minority voters were at
higher risk for more severe complications if they contracted COVID19.97 They claimed that the combination of the requirement to vote
in person (for most people), the increased risks of serious issues
stemming from the virus for minority voters, and the lack of a
requirement to wear masks at the polls created an environment that
would disproportionately burden minority voters by forcing them to
risk their health or not vote.98 The district court agreed with the
plaintiffs’ argument, noting that the right to vote is a “fundamental
constitutional right” and that exempting polling places from the
mask mandate “precludes an opportunity to vote” that is felt more
heavily on minority voters.99
But the very next day, the Fifth Circuit stayed the lower court’s
order.100 Two days later—and four days before Election Day—the
Fifth Circuit issued an opinion explaining its ruling, declaring that
94 Exec. Order GA-29, 45 Tex. Reg. 4850 (July 17, 2020), https://www.sos.state.tx.us/texreg/
pdf/backview/0717/0717gov.pdf.
95 See Mi Familia Vota, 497 F. Supp. 3d at 206 (“Because the increased health risk . . . will
de facto force voters . . . out of the political process if left unmitigated, Plaintiffs contend the
mask-mandate exemption . . . violates Section 2 of the Voting Rights Act . . . .”).
96 See Petition for a Writ of Certiorari Before Judgment at 13, Tex. Democratic Party v.
Abbott, 140 S. Ct. 2015 (2020) (mem.) (No. 19A1055) (arguing that this “forces millions of
Texas voters to either risk their health at the polls . . . or relinquish their right to vote in the
upcoming election season”).
97 See Mi Familia Vota, 497 F. Supp. 3d at 206 (“Plaintiffs base their cause on the premise
that Black and Latino voters experience a [disproportionate] adverse effect than other races
caused by the COVID-19 pandemic because these minority groups experience higher
incidences of infection, hospitalization, and fatalities, and contraction of the disease creates
higher incidences of serious illness over mild or asymptomatic response.”).
98 See id. (“Plaintiffs posit that Exemption 8, which allows people to not wear masks while
at a polling site presents substantial health risks that creates fear of voting in the Black and
Latino people. As a result, Plaintiffs argue Black and Latino voters in Texas are forced to
make an unacceptable choice with respect to the 2020 election: exercising their right to vote
- or - protecting their own health and lives and that of their loved ones and community by
staying home.”).
99 Id. at 219.
100 Mi Familia Vota v. Abbott, No. 20-50907, 2020 WL 6334374 (5th Cir. Oct. 28, 2020).
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the district court’s order “improperly altered election rules on the
eve of the election.”101 The appeals court found that changing the
rules to enforce a statewide mask mandate at the polls “would
create disparate treatment of voters, and significant confusion and
difficulty for voters and poll workers.”102 The result was that Texas
was allowed to exempt polling sites from the general mask mandate
and that poll workers and voters were not legally bound to wear a
mask.
These cases about mask mandates involved a clash between the
fundamental right to vote and the government’s powers to mandate
safety measures for public health. In combination, these cases
reveal that courts will generally defer to states in their
administration of the election—a trend that runs through much of
the 2020 election litigation.103 Courts seemed reluctant to overturn
the mask rules that states had put into place, whether it was to
require masks for all voters or to allow states to exempt voters and
poll workers. But one key consideration seemed to be whether states
offered alternatives for those who did not want to vote in person, as
the mask mandate is less concerning, from a constitutional
perspective, if voters can exercise their fundamental right to vote in
another way, such as through curbside voting. As a report from the
Stanford–MIT Healthy Elections Project noted, “The key
constitutional question often turns on whether the burden is severe
or not, and a law with general application, such as a mask mandate,
is usually not considered overly severe, especially when voters have
many other ways (such as absentee balloting) to cast their vote.”104
This report also posits that, given that the U.S. Supreme Court has
upheld voter ID laws, “it is likely that a court would find states’
interest in protecting the health of voters and election workers

Mi Familia Vota v. Abbott, 834 F. App’x 860, 863 (5th Cir. 2020).
Id. at 865.
103 See Joshua A. Douglas, Undue Deference to States in the 2020 Election Litigation, 30
&
MARY
BILL
RTS.
J.
(forthcoming
2021)
(manuscript
at
23),
W M.
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3720065 (“[A]ppellate courts rejected
many challenges [in part because] . . . the states should enjoy deference on how to run their
elections.”).
104 BANCHOFF ET AL., supra note 43, at 7.
101
102
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during a deadly pandemic to be at least as strong as their interest
in using IDs to prevent voter fraud.”105
One way to reconcile the competing considerations would be to
require masks at polling places but not to turn anyone away from
voting who refuses to wear a mask. Instead, the state could penalize
that individual in a separate enforcement proceeding.106 The mask
mandate would likely force most people to wear a mask anyway,
while still preserving everyone’s constitutional right to vote. The
state could also offer an alternative way to cast a ballot, such as
curbside voting or a separate voting line. This middle ground would
reconcile the clash of interests while also adhering to the majority
of Americans’ desire to require masks at the polls.

V. IMPLICATIONS FOR ADMINISTERING AN ELECTION DURING A
FUTURE EMERGENCY
Our survey data demonstrated that Americans were quite
divided on whether to allow expanded vote-by-mail in the November
2020 election, with Democrats largely favoring absentee balloting
during the pandemic and Republicans largely preferring in-person
voting. But the survey results showed that Americans were
remarkably supportive, across the political spectrum, of various
safety measures at the polls. As recounted above, there was little
partisan divide on support for social distancing at the polls, mask
mandates while voting, and sanitizing voting equipment after each
use—three of the most popularly supported in-person safety
Id. at 9 (citing Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 190 (2008) (plurality
opinion)).
106 This was Minnesota’s approach with respect to political clothing a voter may wear:
voters could still cast a ballot even if they refused to cover up the political message but then
were subject to prosecution. See Minn. Voters All. v. Mansky, 138 S. Ct. 1876, 1883 (2018)
(describing the enforcement scheme of Minnesota’s “political apparel ban”). The U.S.
Supreme Court ultimately struck down the restriction as being overbroad but suggested that
a narrower law, that more clearly defined what kinds of political messages were forbidden at
the polls, might pass muster. See id. at 1891 (describing other state laws that might be
permissible). Minnesota also took this approach to its mask mandate. See Adam Uren, Refuse
to Wear a Mask When Voting? You’ll Be Recorded as Violating Mandate, BRING ME THE NEWS
(Aug. 11, 2020), https://bringmethenews.com/minnesota-news/refuse-to-wear-a-mask-whenvoting-youll-be-recorded-as-violating-mandate (“You won’t be denied the right to vote inside
the polling place, but your information ‘will be recorded as . . . being in violation of the mask
mandate.’”); supra note 48.
105
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modifications—even if those protocols would mean an increase in
wait times.107 Thus, while the availability of expanded vote-by-mail
was a polarizing issue, the desire to have safety measures at the
polls was not. Support for mask wearing at the polls was
particularly surprising given that, although a majority of
Americans support mask mandates in general, the strength of that
support falls along party lines.108 Further, our survey suggests
slightly more support for mask mandates at the polls than in a
general public setting: 79% of our respondents supported a
requirement to wear masks for in-person voting, while a Morning
Consult/Politico survey from mid-July 2020 showed support for a
general public mask mandate at 72%.109
We also found that states that were likely to have a high rate of
in-person voting—because they did not alter their absentee
balloting rules for November 2020—did not adopt all of these safety
measures. Some states, such as Louisiana, Mississippi, and Texas
(which all required an excuse to vote by mail), issued clear
guidelines to poll workers and voters that either required or
strongly encouraged mask wearing and mandated sanitization of
voting equipment.110 Most notably, however, these states said
explicitly that face masks were not required when voting.
Our data reveals that states could impose a mask mandate
during in-person voting without fear of creating a polarizing issue,
although they must also consider the constitutional issues and
provide alternatives, such as curbside voting or a separate line, for
those who refuse to wear a mask. Essentially, our data suggests that
states can practically impose what would amount to a mask
requirement at the polls (so long as no one is turned away) without
a significant risk of political backlash. That reality is contrary to the
guidance of the five states that required an excuse to vote by mail

See supra Section II.C.
See Brian Yermal, Jr., Nearly 3 in 4 Voters Support State Face Mask Mandate With
Penalties for Those Who Don’t Comply, MORNING CONSULT (July 22, 2020, 6:00 AM),
https://morningconsult.com/2020/07/22/face-mask-polling/ (“A statewide mask mandate had
the strongest support among Democratic voters . . . . A majority of Republicans . . . also
backed the proposal, though they were nearly half as likely as Democrats to say they strongly
support such a measure.”).
109 Id.
110 See supra notes 55–62, 67–70.
107
108
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(Indiana, Louisiana, Mississippi, Tennessee, and Texas),111 which
each couched their mask rules as “encouraged.” That language
seems too weak, opening the door to more people not wearing a
mask at the polls, which could undermine voters’ perception of the
safety of in-person voting. Our data also indicates that states should
provide clear signage of the need to wear a mask at the polls, as
doing so may help to make voters feel more comfortable.
Voters may also feel more comfortable if all poll workers are
wearing masks. States should require their poll workers to wear
masks and to engage in other safety protocols such as sanitizing
voting equipment after each voter. But many states with a sizeable
amount of in-person voting did not require their poll workers to
wear masks. For instance, South Carolina’s rules on face coverings
explicitly excluded elections; the Governor’s executive order
exempted from the face covering mandate “[a] person who is voting
or assisting with the administration of an election, although
wearing a Face Covering is strongly encouraged.”112 The state
provided poll workers with special training on social distancing and
sanitization and offered masks and cleaning supplies.113 But the
rules did not require voters or poll workers to wear masks.114
Moreover, Texas’s rule, which would have forced a voter to cast a
provisional ballot if the voter refused to remove their mask
temporarily to verify the voter’s identity, could undermine voters’
perception of the safety of in-person voting.115 The practice also
would have required a voter to jump through additional hoops to
cast a valid ballot if the voter sought to wear a mask the entire time,
which could have infringed upon their constitutional right to cast a
ballot that will count. It is not clear if any voters were forced to jump
See supra note 49 and accompanying text.
Exec. Order No. 2020-50, 44 S.C. Reg. 31 (Aug. 28, 2020), https://www.scstatehouse.gov/
state_register.php?first=FILE&pdf=1&file=Sr44-8.pdf.
113 See What Are Election Officials Doing to Protect Voters at Polling Places and in-Person
Absentee Voting Sites?, S.C. ELECTION COMM’N, https://www.scvotes.gov/what-are-electionofficials-doing-protect-voters-polling-places-and-person-absentee-voting-sites (last visited
May 25, 2021) (outlining the measures in place for South Carolina election officials).
114 See Exec. Order No. 2020-50, supra note 112, at 31 (stating that voters and poll workers
“shall not be required to wear a Face Covering” but noting that use of a mask is “strongly
encouraged”).
115 See Ingram, supra note 68 (discussing Texas’s plan for enforcing its voter ID
requirement in light of the strong encouragement for masks).
111
112
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through these hoops for the 2020 election,116 but any voter that
unnecessarily must cast a provisional ballot is one too many.
Tennessee, by contrast, did not require voters to lower their masks
to verify their identity, which is the better approach given both the
potential constitutional problems and public safety concerns.117
Most concerningly, a few states apparently did not issue
guidance on these questions or otherwise offered unclear directives.
Various states had mask mandates but did not specify to what
extent those requirements applied to the election or did not grapple
with the constitutional questions involved.118 These states should
act much more quickly for any future elections during a public
health emergency to provide clarity to voters and poll workers. They
can rest assured that, at least according to our survey data,
adopting these safety measures is unlikely to generate significant
political opposition.
Of course, public survey data should not direct all policymaking,
and perhaps some of the safety measures are not ideal even though
they garner widespread support. For instance, there is an open
question as to whether social distancing of polling booths (as
opposed to social distancing of voters in line) is necessary and
whether doing so would severely limit the capacity of in-person
voting sites, with few safety benefits.119 That said, social distancing
of voters, face mask requirements, and sanitization of voting
equipment such as machines and pens might make sense from both
a public health and voting process perspective.120 Our data on the
public’s views on these measures does not mean that election
officials must adopt them without scrutiny. But election officials

See supra note 74.
See supra note 75 and accompanying text.
118 See BANCHOFF ET AL., supra note 43, at 13–51 (outlining the various COVID-19
measures enforced by all fifty states.).
119 See Pildes et al., supra note 6 (“If public health does indeed call for 6 feet of distance
between voters at the polling booth itself, . . . the capacity of a polling site would be reduced
to one-quarter or a third of what’s normal. The rate at which voting could take place would
be cut down significantly.”).
120 See
generally
HEALTHY
POLLING
PLACES
GUIDEBOOK
(2020),
https://static1.squarespace.com/static/5f3ebafc655a6111b62f8385/t/5f485f469528fc5307bc58
ac/1598578514171/HealthyPollingGuide_2020.pdf (recommending health and safety
guidelines for elections based on CDC information).
116
117
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should at least feel confident that implementing these measures
will likely not create a more polarized environment.

VI. CONCLUSION
Our survey data on safety measures at the polls shows that the
issue is not as polarizing as we initially expected. The big-picture
takeaway is that in-person modifications, such as mask mandates,
social distancing, and the like, seem to generate consensus among
the electorate. Adoption of these measures might enhance voter
comfort in casting a ballot in person. Increased comfort could
generate a higher turnout, which itself can improve an election’s
legitimacy. In addition, although there are constitutional issues to
consider—especially given that the right to vote is fundamental—
states are well within their power to require masks, offer
alternative voting procedures for individuals who refuse to wear
one, and enforce the mask mandate through later enforcement
actions instead of turning people away from the polls. Thus, from a
policy perspective, adopting these measures is not only smart for
public safety, it would also improve the legitimacy of an election
during a public health emergency.
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VII. APPENDIX: SURVEY QUESTION WORDING
If new cases of coronavirus are still being reported, how
comfortable do you expect you will be going to a polling place to vote
this November?
•
•
•
•

Very comfortable
Somewhat comfortable
Somewhat uncomfortable
Very uncomfortable

If modifications to elections procedures are necessary to limit
exposure to the coronavirus, who do you believe should be
responsible for handling these modifications?
•
•
•
•

President Trump
Congress
The states and state officials
Public health officials

In the upcoming national election, if you had the ability to vote in
any way you chose, which option would you prefer?
•
•
•

In-person
Vote by mail
Do not intend to vote

[If in-person voting]: If available, which in-person voting option
would you most prefer?
•
•
•
•

During early voting at a county clerk’s office or
other voting location
By appointment at the polling place
Through a drive-through or curbside process
No modifications to usual procedures

[If in-person voting]: If you do not prefer to vote by mail, what is
your primary reason?
•

Concerns of fraud in voting by mail
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•
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Believe vote is more likely to be counted accurately
if cast in person
Don’t trust mail service
Civic duty to show up in person
Concern my signature won’t match on a vote-bymail ballot
Other (specify?)

[If vote by mail]: If available, which vote by mail option would you
most prefer?
•
•

Return ballot via the postal service
Return ballot via a secure dropbox at my county
clerk’s office

If states allow voters to vote by mail, do you prefer that states send
mail-in ballots to all eligible voters? Or do you prefer states to only
send mail-in ballots to voters who request them?
•
•

Send mail-in ballots to all voters
Send mail-in ballots only upon voter request

For in-person voting, which of the following guidelines at the polling
stations do you support, if any, knowing that any of them might
increase lines or wait times at the polls?
•
•
•
•
•

Voters must line up 6 feet apart
Voters must wear face masks
Voting supplies must be sanitized after each use
Voters must check in by phone and voters must
enter one at a time
Voters strongly encouraged to make an
appointment in advance
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